MAMNHLIT

| BLA 97-238 Deci ded Decenber 16, 1998

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, rejecting recordation of a placer mning clai mand decl ari ng
the cl ai mabandoned and voi d. CAMC 260445.

Vacated in part; affirnmed as nodified in part.

1.

Mning dains: Location--Mning dains: Aacer dains--
Rul es of Practice: Appeals: Generally

Wiere a mning clainmant fails to appeal a decision
holding a mning claimnull and void to the extent that
it enbraced | ands wthin specified rights-of-way, the
claimant wll not be heard to chall enge this
determnation in the context of a subsequent appeal
froma decision holding that the remai ning parts of the
clamare null and voi d.

Mning Qains: P acer dains

Lands wthin a placer mning claim whether an
individual claimor an association claim nust be
cont i guous.

Admini strative Procedure: Adjudication--Mning dains:
Determnation of Validity--Mning dains: Recordation
of Certificate or Notice of Location--Rules of
Practice: Generally

The fact that the description of a placer mning clam
recorded wth BLMpursuant to the provisions of 43
USC 8§ 1744(b) (1994), indicates that the claim
contai ns noncont i guous parcels of lands in violation of
30 US C 8 36 (1994) does not establish a proper basis
for rejecting recordation of the claim It nay,
however, provide an i ndependent basis for a
determnation that the claimis null and voi d.
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4, Mning dains: Location--Mning dains: Aacer dains

The | ocation of an association placer mning cla m
which is 100 feet wde and over 12 miles long is a per
se violation of the requirenent of 43 US C 8§ 35
(1994), that placer clains be |ocated in conformty
wth the rectangul ar systemof public | and surveys and
such a claimis properly declared null and vaoi d.

APPEARANCES  Melvin Helit, Qeeanside, Galifornia, pro se.
GPl N ON BY ADM N STRATI VE JUDE BURXK

Melvin Helit has appeal ed froma decision of the Galifornia Sate
Gfice, Bureau of Land Managenent (BLMN), dated January 22, 1997, rejecting
recordation of the K-ABLE #5-6-7-8-9-10-11-12 pl acer mni ng cl ai mand
hol ding the claimnull and voi d because it was abandoned by operation of
law For the reasons provided bel o we vacate the rejection of
recordation but affirmthe finding that the claimis null and void.

The K- ABLE #5-6-7-8-9-10-11-12 claim purportedl y enbraci ng 160 acres,
was |located by AABLE Funbing, Inc. (Melvin Helit, President), Mlvin
Helit, Rufina Helit, Adrian Helit, Paul B Helit, Sephen P. Hlit, M chael
S Helit, and Paula J. Helit on Septenber 1, 1993, and a notice of |ocation
was filed wth BLMon Qctober 14, 1993. The | ocation notice described the
claimas 100 feet wde, extending 50 feet both right and | eft of the center
of the Kern river:

starting at patented | and at Del onegha Hot Springs in Sec. 26N/
T27S RB1 E MV thence followng the Kern Rver South to Sec.
35NW; thence going Swto Sec, 34, thence going SWto Sec. 33,
thence going Vést to Sec. 32S/ thence going SWto Sec. SNWi4 T28S
R31E MM thence going SWto Sec. 6, thence going South to Sec.
7, thence going SWto Sec. 12 SE/4T28S RBOE MOV t hence goi ng
South to Sec. 13, thence going SWto Sec. 14SE/ thence goi ng
South to Sec. 23, 24, 25, thence going Wst to Sec. 22, thence
going SWto Sec. 21, thence going SWto Sec. 28, thence goi ng SW
to Sec. 29, thence going SWto Sec. 30, 32, where the clai mends
at the National Forest Boundary |i ne.

The | ocation notice al so averred that "[t]he Locators do not clai minterest
inproven, valid Mning Qaimthat was prior."

An "anended” |ocation notice was filed on January 7, 1994, ostensibly
for the purpose of "nore definitely describing the situation and boundari es
of said placer.” This notice averred that the K-ABLE #5-6-7-8-9-10- 11-12
was situated in:

Sec. 26W; Sec. 3252 Sec. 33A 1Y% Sec. 34NAW,; Sec. 35NWLT27S
R31E MM Sec. SNW; Sec. 6B S sec. 7W2T28S R31E MV
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Sec. 128EY, Sec. 13N42 Wz Sec. 14EY/4 Sec. 21B4 Sec. 22Nz B
Sec. 2384 B4 Sec. 24W; Sec. 286Nz W2 Sec. 2954 Sec. 30SE/4
Sec. 32NW.T28S R30E MDM

The anended notice al so stated that "at all tines clai mgoes around any
Patented Land,” though it failed to explain howthis was acconpl i shed.

By decision dated May 20, 1996, BLMnoted that three separate rights-
of -way traversed the | ands described in the | ocation notice and decl ared
that the claimwas null and void wth respect to those lands wthin the
right-of-way grants. BLMfurther explained that, since the three rights-
of -way divided the claiminto noncontiguous parcels, it woul d be necessary
to file an anended mni ng | ocation whi ch excl uded nonconti guous par cel s.
BLMal | oned the clainants 30 days in which to file such an anendnent. BLM
al so advised the clainants that, subject to any intervening rights of third
parties or the Lhited Sates, those noncontiguous parcel s whi ch were
excl uded fromthe anended | ocation mght be rel ocated as separate clai ns
and recorded as such, after paynent of the required fees.

O June 19, 1996, Melvin Helit filed a response wth BLMstati ng:
"Your BLMdecision to Declare Null and Void in Part of Mning dai mK- ABLE
#5-6- 7-8-9-10- 11- 12 (CAMC 260445) is wong according to the Mning Laws. "
Helit then proceeded to provide why, in his view the decision was in
error. However, he closed this communication by noting that: "In
concl usion, please find the Arended Location Notice.” Notw thstanding the
subm ssion of a new anended noti ce, BLMunderstandably treated the docunent
as a notice of appeal and forwarded the case file to the Board.

Before the Board, Helit expressly di savowed any intention to appeal
the May 20 decision, arguing that his anended | ocation had been submtted
in conpliance wth that decision. Accordingly, the Board, by O der dated
Decenber 18, 1996, dismssed the appeal and renanded the case to BLMfor
consi deration of the new anended notice of |location. The Board noted,
however, that, by foregoing an appeal, Helit had waived any right to
chal l enge BLMs determnation that, to the extent that his cla mincl uded
land wthin the identified rights-of-way, the |ocation was null and voi d.
See Oder of Decenber 18, 1996, at 2.

Thereafter, on January 22, 1997, BLMissued its decision rejecting
recordation of the claim BLMnoted that, inasnuch as Helit had not
appeal ed its May 20, 1996, decision, Hlit was forestall ed fromasserting
that those parts of the claimcovered by the three rights-of-way were
invalid. Thus, the clai mcontai ned noncontiguous parcels, contrary to the
requirenents of 30 US C 8 36 (1994). Insofar as Helit's new anended
| ocation was concerned, BLMnoted that it was nerely a verbati mreplication
of the original location notice and did nothing to correct the fact that
the cl ai mcontai ned nonconti guous parcel s. Based on the foregoing, BLM
rejected the recordation of the cla mand hel d the cl ai mabandoned by
operation of law Helit thereupon filed an appeal to this Board.
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In his statenent of reasons in support of his appeal, Helit chall enges
BLMs decision on the grounds that (1) BLMwas wong in its determnation
that the clai mcontai ned noncontiguous parcel s because, in fact, Helit
clains rights in the rights-of-way involved, and (2) there is no
requi renent that the clains be contiguous. For the reasons provided bel ow
ve find that appellant is forecl osed fromasserting any rights in the | ands
covered by the subject rights-of-way and clearly wong in his contention
that a placer |ocation nay contai n nonconti guous parcels.

[1] Insofar as Helit's assertion that he is claimng rights wthin
the traversing rights-of-way is concerned, we note that BLMs deci sion of
May 20, 1996, expressly held the claimnull and void wth respect to the
lands wthin the rights-of-way. If Helit wshed to contest this
determnation, he was required to appeal it to this Board. Not only did
Helit not appeal but when BLMtreated his June 19, 1996, subnission as an
appeal Helit expressly disclained any i ntention of challenging the BLM
determnation. 1/ As this Board advised himin its Oder of Decenber 18,
1996, he had "waived all right to challenge the determnation of the Sate
Ofice that, to the extent that claimants sought to include | and enbraced
w thin the above-referenced rights-of-way in their |ocation, the | ocation
was null and void." Inviewof the foregoing, we wll not permt Helit to
raise inthis appeal any argunent that those portions of the clai mwere not
invalid and his attenpt to relitigate herein matters whi ch shoul d have been
appeal ed earlier is enphatically rejected.

[2] Second, appellant's assertion that there is no requirenent that
associ ation placer clains enbrace only contiguous |ands is sinply wong.
The statute, 30 US C 8 36 (1994), provides in relevant part that "[t]wo
or nore persons, or associations of persons, having contiguous clains of
any size * * * may nake joint entry thereof."” (BEphasis supplied.) Both
the Federal courts and the Departnent have |ong held that, pursuant to this
provision, a single placer |ocation may not enbrace noncontiguous parcels,
and any pl acer |ocation enbracing nonconti guous parcels is anullity wth
respect to the noncontiguous lands. See, e.g., Senfjeld v. Espe, 171 F.
825 (9th dr. 1909); Raynond A Naylor, 136 IBLA 153 (1996); Janes Aubert,
130 IBLA 50 (1994); Tonera Pacer daim 33 L.D 560 (1905).

[3] Notwthstanding the foregoing, however, we nust set aside so nuch
of the BLMdecision as rejected the claimfor recordation. The purpose of
the recordation statute, 43 US C § 1744(b) (1994), was to apprise the
Departnent of the existence of mning clains on Federal |and since, prior
to the adoption of this provision of the Federal Land Policy and Managenent
Act of 1976, there was no general requirenent that a clainant even notify
the Departnent of the existence of a claim The thrust of the recordation
statute was informational ; it was not intended to serve as a

1 Thus, Helit averred before the Board: "AT NOTIMEDD | SAY (R | NTE\D
TO SAY THAT | WAS GO NG TO APPEAL THE BLMDEA S ON " (Letter dated Aug.
19, 199, at 1.)
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nechani smfor enforcing substantive provisions of the mning |ans. See,
e.g., Qegon Portland Genent G., 66 | BLA 204, 207-210 (1982). 2/

This, of course, does not nean that BLMcannot use infornation
acqui red through the recordation process as a predicate for its nmanagenent
actions and decisions. It sinply neans that substantive probl ens rel ating
to those | ocati ons whi ch have been properly recorded wth BLMdo not bring
conpl iance with the recordation provisions into play. See Mlvin Helit,
146 I BLA 362, 367 n.6 (1998). To relate this to the present appeal, it
seens clear to us that the K-ABLE #5-6-7-8-9-10-11-12 was properly recorded
wth BLMpursuant to the statute and regul ations rel ating to recordation.
The fact that, as indicated bel ow the clai mpossesses fatal flaws shoul d
not be net anor phosed into a finding that the clai mwas not properly
recorded. Accordingly, we set aside the rejection of the claims
recordati on.

However, it is also clear that this claimis properly declared nul |
and void inits entirety, for two separate reasons. Hrst of all, as we
hel d above, the clai minproperly contai ns noncontiguous parcels. As a
general natter, when BLMis apprised of such a situation, the correct
procedure is to notify the clai nant of the problemand of fer the clai mant
the opportunity to correctly identify that part of the clai mwhich contains
the di scovery point and, should the claimant so desire and the | and renai n
open to location, to relocate, as separate clains, the renaining
nonconti guous parcels. See, e.g., RJ. Gllins, 140 I BLA 394 (1997);
Raynond Nayl or, supra; Jesse R Qollins, 127 I1BLA 122 (1993). In fact, BLM
didprecisely thisinits My 20, 1996, decision. Helit chose neither to
appeal that determination nor to redescribe the claimin conformty wth
the provisions of 30 US C 8§ 36 (1994). In such circunstances, we hol d
that it is proper to declare the claimnull and void inits entirety.

[4] Mreover, we hold that the claimis invalid as a matter of |aw
for adifferent reason as well. The relevant statute, 30 US C 8§ 35
(1994), expressly requires that placer clains "shall conformas near as
practicable wth the Lhited Sates systemof public-land surveys, and the
rectangul ar subdi vi sions of such surveys." As described in the |ocation
notice, this claimhas a wdth of 100 feet and extends nore than 12 mles
inlength. The description of the instant claim on its face, establishes
a per se violation of the statutory requirenent.

2/ Thisisinplicitly recognized in the Departnent's regul ations which
provi de that the

“[f]lailure of the governnent to notify an owner upon his filing or
recording of a claamor site under this subpart that such claimor siteis
| ocated on | ands not subject to location or otherw se void for failure to
conply wth Federal or Sate lawor regul ations shall not prevent the
governnent fromlater challenging the validity of or declaring void such
claimor site in accordance wth due process of law"

43 CF. R § 3833.5(f).
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Helit's attenpt to justify the |ocation as sone sort of "gul ch" placer
nay be summarily rejected. Wiile the Departnent has, on occasion, allowed
sone variation fromconpl ete conformty wth the rectangul ar system of
surveys where the clai mhas been | ocated i n narrow and confining "gul ches, "
it has never, at |east not since the decision of the Departnent in Mller
Placer daim 30 L.D 225 (1900), countenanced | ocation of clains in the
formexenplified by the | ocation of the K-ABLE #5-6-7- 8- 9- 10- 11- 12.

I ndeed, in Show Hake Fraction P acer, 37 L.D 250 (1908), the Depart nent
went so far as to expressly repud ate a previ ous deci si on whi ch had al | owed
the location of a single placer cla mextending 12,000 feet in length. 1d.
at 258. Qven the fact that the instant |ocation is nore than 67,000 feet
long, the locationis properly nullified on this basis al one, and we so
hold that it is null and void on this basis as well. See Mlvin Hlit,
supra, at 368-609.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis vacated as to its determnation that the cla mwas not
properly recorded and affirned, as nodified, to the extent that it
concl uded that the K-ABLE #5-6-7-8-9-10-11- 12 placer mining claimis nul |
and voi d.

Janes L. Burski
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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